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RECOVMENDED CRDER

Pursuant to notice, a final hearing was conducted in this
case on June 29, 2004, by neans of video tel econference between
sites at West Pal m Beach and Tal | ahassee, Florida, before
Adm ni strative Law Judge M chael M Parrish of the Division of
Adm ni strative Hearings.
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STATEMENT OF THE | SSUE

The issue in this case is whether Petitioner's application
for licensure as a building inspector should be granted or
deni ed.

PRELI M NARY STATEMENT

Fol  ow ng recei pt of notice that Respondent intended to
deny his application for licensure, Petitioner tinely filed a
Petition chall enging the proposed denial. The Petition raised
di sputed issues of material fact and al so chall enged the | egal
sufficiency of the Notice of Intent to Deny on the grounds that
the notice was deficient as witten, both in terns of
particularity and in ternms of failing to conply with the
requi rements of Section 120.60(1), Florida Statutes.

At the final hearing in this case Petitioner testified on
his own behalf and al so presented the testinony of five other
wi tnesses. Petitioner also offered four exhibits, all of which
were received in evidence. Respondent did not call any
wi t nesses, but did offer two exhibits, both of which were
received into evidence.?

At the conclusion of the evidentiary hearing the parties
were allowed ten days fromthe filing of the transcript within
which to file their proposed recommended orders. The transcript
was filed with the Division of Admi nistrative Hearings on

July 23, 2004. Thereafter Petitioner filed a proposed



recommended order containing proposed findings of fact and
conclusions of law.? As of the date of this Recomrended Order,
Respondent has not filed a proposed recommended order.?

FI NDI NGS OF FACT

1. Petitioner submtted an application for licensure as a
bui | di ng i nspector on August 6, 2003.

2. The application was revi ewed by Respondent and
subsequently denied on the basis that it contained “mterials
whi ch questions [sic] the good noral character of Petitioner,”
and that Petitioner’s application "failed to provide conplete
supporting docunentation relating to all previous disciplinary
actions which could also inpact a determ nation concerni ng
[ Petitioner's] noral character.”

3. No notification that Petitioner’s application |acked
supporting docunentation was sent by the Departnent to
Petitioner.

4. Petitioner’s application lists prior convictions for
traffic-rel ated of fenses, such as careless driving, driving with
a suspended license, and DU . Petitioner has never been
convicted of a crine involving dishonesty, false statenent,
fraud, or theft. Petitioner has never been convicted of a
felony. Petitioner was under the influence of alcohol at the

tinme that all of the traffic-related offenses were commi tted.



5. Petitioner is now a recovering al coholic who has been
actively involved with Al coholics Anonynous (“AA’) for over
three years on a voluntary basis. H's sobriety date is My 25,
2001. The sobriety date is inportant because it marks the date
when an al coholic nakes and inplenents a commtnent to a new way
of life.

6. AA operates on the principle generally accepted by the
medi cal community that alcoholismis a disease, and not a nora
i ssue. AA operates on the principle that although there is no
cure for alcoholism there is a daily reprieve. AAis a 12-step
program providing guidelines to living. AA works only if the
al coholic follows the twelve steps to the best of his or her
ability. A person who is not willing to change his or her life
cannot be helped by AA. AA is an ongoing lifetinme process of
personal inprovenent, the pinnacle of which is service to
ot hers.

7. Petitioner is a totally different person now as
conpared to the way he used to be. Petitioner admts that his
al cohol -rel ated i npairnment was the primary cause of the episodes
of m sconduct prior to his conmtnents to a life of sobriety and
to the principles of the AA program Petitioner’s last crimna
conviction was in 1998.

8. Since beconi ng sober, Petitioner purchased his own hone

and recently married. Petitioner is an officer in his AA hone



group, with responsibilities that include overseeing the group’s
activities, setting up neetings, chairing meetings, providing
coffee, and paying rent for the neeting site with nonies that
the group has entrusted to him Petitioner regularly chairs his
home group neetings, and has spoken on al cohol-related issues to
several other conmunity groups, including the Salvation Arny and
t he Conprehensive Al cohol Rehabilitation Program Petitioner
has becone a person of integrity who cares about others,
reaching out to new AA attendees as a nentor

9. Petitioner has been regularly enployed since he stopped
drinking. Joe lagrossi has known Petitioner for a little nore
than two years. Petitioner is enployed by lagrossi’s conpany,
Construction Inspections of the Pal m Beaches. | agrossi
considers Petitioner to be a reliable, honest, and truthful
enpl oyee, trusts Petitioner’s judgnent, and has confidence in
his work. lagrossi believes that Petitioner has the ability to
di stinguish right fromwong, as well as the character to
observe the difference. There have never been any conduct
issues with Petitioner, and he possesses a good reputation
within the conpany. lagrossi is of the opinion that Petitioner
can practice building inspection with reasonable skill and
safety to the general public.

10. Richard Sussan is Petitioner’s AA sponsor and has

known Petitioner for two years. Sussan considers Petitioner a



person of integrity, who cares about others, is reliable and
honest, and is very conmtted to AA

11. Petitioner is a nenber of, and is actively invol ved
with the activities of, Christ Fellowship Church. Petitioner is
a regular volunteer in the church’s Special Needs Mnistry. The
Special Needs Mnistry is a programwhich allows fam |ies of
children with special needs to attend regular church services by
provi ding volunteers to watch the special needs children during
that tinme. For the past two years Petitioner has vol unteered
every other Sunday to watch a special needs child so that the
child' s parents can attend church services. Petitioner is
hi ghly regarded by church officials and church nenbers who know
him and in that group he enjoys a reputation of being very
reliable, honest, and a person of integrity and good norals.

12. Petitioner worked for the architectural firmof Anmes
Bennett & Associates, P.A for fifteen years. Petitioner’s
duties included field inspections for residential and commerci al
projects, for code and contract conpliance, from geotechnical
and foundation through trimwork, ADA, and fire safety
oversight. Petitioner also nmanaged the office, paid bills,
interviewed job applicants, and showed new enpl oyees inspection
t echni ques.

13. Petitioner passed the Southern Buil ding Code Congress

International certification exam nation for Building |Inspector



on Novenber 20, 2001. Petitioner passed the International Code
Council certification exam nation for Building Inspector on
Sept enber 18, 2003.

14. Chapter 11 of the Florida Building Code governs
enforcenment of the Florida Arericans with Disabilities and
Accessibility Inplenmentation Act. The Act defines “disability”
as “physical or nental inpairnent that substantially limts one
or nore major |ife activities, and includes al coholism™

CONCLUSI ONS OF LAW

15. The Division of Administrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng pursuant to Section 120.57(1), Florida Statutes.

16. Section 468.609, Florida Statutes, governs standards
for certification as a building inspector, and states that a
person shall be entitled to take the exam nation for
certification as a building inspector if the person:

(a) Is at least 18 years of age.

(b) I's of good noral character

(c) Meets eligibility requirenents according
to one of the followng criteria:

1. Denonstrates 5 years conbi ned experience
in the field of construction or a rel ated
field, building code inspection, or plans
review corresponding to the certification
cat egory sought.

17. Petitioner is nore than 18 years of age and has the

requi site experience.



18. Based on the | anguage of the Notice of Intent to Deny,
Petitioner was denied |licensure by Respondent on the basis that
he | acks good noral character, and that his application did not
provi de conpl ete supporting docunentation relating to al
previous disciplinary actions which may affect a noral character
determ nation

19. Pursuant to Section 120.60(3), Florida Statutes, the
Notice of Intent to Deny is deficient as witten, both in terns
of particularity and in terns of requirenments under Section
120.60(1), Florida Statutes. Specifically, an agency mnust
notify an applicant of any errors or omssions in the
application within thirty (30) days of receipt, and shall not
deny a license for failure to correct an error or om ssion or to
supply additional information unless the agency tinely notified
the applicant within the statutory 30-day period. The agency
failed to state what supporting docunmentation was mssing with
respect to the “previous disciplinary actions.” Any errors or
omi ssions in the application should have been addressed by
Respondent’s staff prior to forwarding the application for final
review, and Petitioner should have been notified of any errors
or om ssions within 30 days of the Departnent’s recei pt of the
application. Since no such notification was sent by the agency

to Petitioner, and Respondent elected to reviewthe



application, Petitioner’s application was obviously deened
conpl et e.

20. In licensing cases, the burden is upon the applicant
to denonstrate entitlenent to the requested license by a

preponderance of the evidence. Departnent of Transportation v.

J.WC. Conpany, Inc., 396 So. 2d 778 (Fla. 1st DCA 1981); State

ex rel. G aser v. Pepper, 155 So. 2d 383 (Fla. 1st DCA 1963);

Fl ori da Departnent of Transportation v. J.WC. Co., Inc. 396 So.

2d 778 (Fla. 1st DCA 1981); Balino v. Departnent of Health and

Rehabilitative Services, 348 So. 2d 349 (Fla. 1st DCA 1977).

21. Petitioner has proved by a preponderance of the
evidence that he is entitled to be licensed as a buil ding
i nspector.

22. The uncontroverted evidence in this case shows that
Petitioner is a recovering alcoholic who has been actively
involved in AA since May of 2001. Hi s last conviction was siXx
years ago. Since his sobriety date, Petitioner has held a
steady job, is well-liked by his colleagues and enpl oyer, and is
in a stable marriage. He is actively involved with his church,
volunteering his time wwth the church’s Special Needs Mnistry.
He is respected by friends, famly, and co-workers. He has
denonstrated honesty, integrity, and conmtnent to conpetent

service in the profession of building inspection.



23.

“Good noral character” is a broad standard subject to

interpretation. The Village Zoo, Inc. d/b/a Village Zoo v.

Di vi si on of Al coholic Beverages and Tobacco, Case No. 83-389

(1983 Fl a.

Div. of Adm Hear. LEXIS 6127). It is not defined

any applicable statute or rule governing buil ding code

i nspectors. The courts have, however, provided some gui dance

by

in

defining and applying this standard. In Zenmour, Inc. v. State

of Florida , Division of Beverage, 347 So. 2d 1102 (Fla. 1st

1977), the court stated:

24.

Moral character, as used in this statute,
means not only the ability to distinguish
bet ween right and wong, but the character
to observe the difference; the observance of
the rules of right conduct, and conduct

whi ch indicates and establishes the
qualities generally acceptable to the
popul ace for positions of trust and
confidence. An isolated unlawful act or
acts of indiscretion wherever coonmitted do
not necessarily establish bad noral
character.

DCA

In Florida Board of Bar Exam ners v. GWL., 364 So.

2d 454, 458, (Fla. 1987), the court discussed the nmeani ng of

good nor al

character as foll ows:

In our view, a finding of a |ack of "good
noral character"” should not be restricted to
t hose acts that reflect noral turpitude. A
nore appropriate definition of the phrase
requires an inclusion of acts which would
cause a reasonable man to have substanti al
doubt s about an individual's honesty,
fairness, and respect for the rights of
others and for the |aws of the state and
nati on.

10



25. \What constitutes “good noral character” is a nmatter to

be devel oped by facts. Wite v. Beary, 237 So. 2d 263 (Fla. 1st

DCA 1970). Florida decisional |aw generally holds the view that
al coholism in and of itself, is not a noral character problem

State v. Wadsworth, 210 So. 2d 4 (Fla. 1968)(“Al coholismis not

said to be or thought of as a character trait.”); Crimnal

Justice Standards and Trai ni ng Conm ssion v. Vause, Case No. 89-

2768 (1989 Fla. Div. of Adm Hear. LEXIS 6986) (“Alcoholismis a
di sease. . . and not an issue of ‘good noral character.’”); Todd
v. Todd, 56 So. 441 (Fla. 1951)(“Intoxication does not stain the
character |ike stealing, robbery and other acts involving noral

turpitude”); Plumrer v. Florida Board of Medicine, Case No. 92-

2060 (1993 Fla. Div. of Adm Hear. LEXIS 5047) (“The fact that
ei ght years ago Petitioner was deeply in al coholic denial does
not constitute persuasive evidence of a current bad noral
character or of bad noral character during the period his

al coholism has been in remssion.”). It has also been held that
driving while intoxicated is not necessarily a failure of good

character. Bray v. Florida Real Estate Conmi ssion, Case No. 83-

3005 (1984 Fla. Div. of Adm Hear. LEXI S 4862) (DUl conviction
does not bear on the issue of Petitioner’s honesty,
t rut hful ness, trustworthi ness, or character).

26. In sum the evidence in this case clearly establishes

that at this time Petitioner is a person of good noral

11



character.* He neets all other criteria for approval of his
application. Accordingly, his application should be granted.

RECOMVENDATI ON

Based on the foregoing, it is hereby RECOMVENDED that a
Final Order be entered granting Petitioner's application for
licensure as a building inspector.

DONE AND ENTERED this 9th day of August, 2004, in

Tal | ahassee, Leon County, Florida.

Al Q(

M CHAEL M PARRI SH

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 9th day of August, 2004.

ENDNOTES

1/ Respondent was granted |eave to late-file one of its
exhibits. That exhibit was filed with the Division of

Adm ni strative Hearings on July 23, 2004, at the sane tinme the
transcript was filed.

2/ The proposed findings and conclusions set forth in
Petitioner's proposed recommended order are in large part
consistent with the findings and concl usi ons reached by the

Adm ni strative Law Judge. Accordingly, portions of Petitioner's

12



proposal s have been incorporated into the text of this
Recommended Order. It should also be noted that a nunber of
facts proposed by Petitioner have been omtted fromthe findings
of fact in this Reconmended Order not because of a |ack of
conpet ent substantial evidence, but because they appeared to the
ALJ to be subordinate and unnecessary details.

3/ Respondent advised by telephone that it did not intend to
file a proposed reconmended order.

4/ The nature and frequency of Petitioner's episodes of

m sconduct prior to his conmtnments to sobriety and to the
principles of AA certainly raise questions about the state of
Petitioner's noral character at that tine. But the issue in
this case is not whether the Petitioner was once of questionable
noral character at sone tine in the past. Rather, the issue
here is whether Petitioner is presently a person of good noral
character. The evidence establishes that he is presently such a
per son.

COPI ES FURNI SHED.

Ant hony B. Spivey, Executive Director
Bui | di ng Code Adm ni strators and
| nspectors
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Leon Bi egal ski, General Counsel
Departnent of Business and

Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Mriam$S. WIkinson, Esquire

McConnaughhay, Duffy, Coonrod, Pope &
Weaver, P. A

101 North Monroe Street, Suite 900

Post O fice Drawer 229

Tal | ahassee, Florida 32302-0229
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Jeffrey D. Jones, Esquire
Departnment of Legal Affairs

The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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